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The 2017 ISV Regional Conference 
was held in Echuca and Moama on 
September 8th-10th. The conference 
was well attended with a great program 
that catered for both Victorian and 
New South Wales surveyors. I wish to 
congratulate Andrew Thomson and the 
organising committee from the North 
Central Regional Group, along with 
Executive Officer Gary White, for their 
efforts in putting together the event.

The Regional Conference is a special event in the ISV calendar 
where regional issues, challenges and opportunities are discussed 
for the benefit of our regional members and the communities 
they support. The ISV and the surveying profession needs to 
anticipate the future needs of regional communities to create 
new opportunities, explore different forms of advocacy, and 
enhance the way we connect with those communities. The ISV 
also needs to look at how we connect with our regional members 
and grow leadership, and build strength and capacity within that 
membership group.

The conference highlight for me, and many of the attendees, 
was the keynote address delivered by Lidia Thorpe, a Gunnai 
Gunditjmara woman. Ms Thorpe is the chair of the Victorian 
NAIDOC Committee, and has been preselected as the Greens 
candidate for the Victorian seat of Northcote. If elected Ms Thorpe, 
will be the first Aboriginal woman elected to parliament in Victoria.

Ms Thorpe spoke passionately about and issues of self-
determination and treaty, and with great honesty about the plight 
of indigenous communities since European settlement. It was her 
questions and comments about the impact that early surveyors 
had on indigenous communities that challenged the audience. 
Much of her address was about acknowledging and owning the 
truth about what happened to indigenous communities in those 
settlement years, and how owning the truth is an important part 
of reconciliation. 

This profession has a long and proud history, much of it based 
on exploration and endeavors by early surveyors. The culture of 
exploration and endeavor can still be found in today’s profession. 

We celebrate past achievements and contribution to the building 
of modern Victoria, but has this profession ever attempted 
to understand the truth of how its early activities impacted on 
Victoria’s indigenous communities? Ms Thorpe has challenged us 
to reflect, acknowledge and own the truth. I believe this is a timely 
and important conversation for our profession to have. 

Communication Strategy
The ISV’s 2016-2019 Strategic Plan highlights that member 
engagement and maintaining relevance to the membership are 
core objectives for the ISV. To achieve these objectives the ISV has 
identified the need to refresh the existing communication strategy 
and modernise visual mediums. The aims of the strategy are:

• To provide an effective communication strategy to encourage 
and enable greater member engagement within ISV and the 
profession.

• To reflect and demonstrate to the community, kindred bodies 
and government the professionalism and dynamism of the ISV 
and its members.

• To enable greater efficiency in the administration of member 
and corporate data.

• To create additional value for members by integrating member 
and corporate data with accounting, event management and 
communication software.

In the near future you will begin to see developments and 
enhancements to email communication, the website and creation 
of online spaces for communication and information sharing 
between members. We highly value your feedback and input 
through ongoing conversations, and we look forward to this 
exciting new direction in communication.

Women in Surveying
The Women in Surveying Group and RMIT held their Women 
in Surveying Launch and Networking Event on the 17th August 
with great success. The event was well attended by members of 
the profession and students, with guest speakers including Pene 
Winslade, Executive Director – Strategic Land Assessments and 
Information (LUV), and leadership coach Corrine Armour. 

From the President

The Board and members of The 
Institution of Surveyors Victoria 
acknowledge and thank our 
sustaining members for 2017

GENERAL

GOLD

PLATINUM
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ISNSW sponsored two members to attend the seminar and 
networking event. Karen McLean, a teacher from TafeNSW in 
Albury and Hannah Martin, a Registered Surveyor from Veris in 
Sydney travelled down to Melbourne for the night. They were 
pleased to see that the profession is willing to support the growing 
number of women seeking a career in surveying. They also found 
that the event gave them new ideas and insights into how the 
profession can encourage more women to consider and progress 
a career in surveying.

The ISV extends its thanks to Prof Matt Duckham and Prof Allison 
Kealy for working with our Women in Surveying Group to make 
this launch event a success.

LRS Commercialisation
The Victorian Government is pushing ahead with its scoping 
study into the commercialisation of Land Registry Services. 
The New South Wales Government looked to examples of 
commercialsed Land Registries in other jurisdictions during its 
scoping study and often cited the Canadian Province of Ontario 
as a successful example of what can be achieved under Public 
Private Partnerships (PPP). We understand that the Victorian 
Government is also looking at similar examples during it scoping 
study, as so we invited former Victorian Survey General and now 
World Bank Land Administration Advisor Keith Bell to prepare a 
paper that would undertake a critical review of the various Land 
Registry PPP’s around the world.

Part A of Keith’s paper has been published in this edition of 
Traverse, with Part B to be published in the next edition. Part A 
gives a detailed oversight of the various types and extents of PPP 
arrangements that are possible, ranging from full privatisation 

(i.e. fill divesting of Governments responsibilities) to those 
arrangements retaining significant government control. Part B will 
look at the international experiences in some detail. It is important 
to understand the various options available under a PPP. 
Particularly given that the Victorian Government is still undertaking 
its scoping study, and so their desired outcome (i.e. the extent of 
commercialisation) is still yet to be decided.

The ISV has not adopted a final position, and won’t do so until 
the Victorian Government announces its plan. Those of you 
who attended the 2017 ISV Surveying Expo will recall that David 
Webster (Deputy Secretary Commercial, Department of Treasury 
and Finance) prepared a public statement which included the 
following, “…extensive stakeholder engagement will occur as part 
of the scoping study. We look forward to engaging with you and 
the industry in due course…”

We are pleased to advise that the Victorian Government has 
honored this commitment and engagement with the ISV has 
begun. We will soon get a clearer understanding of proposals 
being investigated to lease out Victoria’s Title registration function.

ISV members are sincerely committed to serving the community’s 
needs for an efficient and trusted title boundary and land 
administration system, which underpins important parts of our 
economy. As the peak body representing surveyors in Victoria our 
key role in the debate will be to inform the Victorian Government 
to ensure that the ongoing accuracy and efficacy of the system 
and to ensure that the skills our members bring to the process are 
not diminished in the pursuit of short term financial gain.

Tom Champion LS MISVic
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Crown Land, Acquisition: 
Development and Planning
Dr Leonie Kelleher OAM1, Kellehers Australia (KA)2

14 July 2017

Introduction
Surveying work concerning Crown land can require careful consider-
ation and should trigger some caution. Many surveyors may only 
encounter Crown land when assisting a Council with survey work, a 
road closure or boundary re-establishment near Crown land. Likewise 
public acquisition frequently involves government survey work and its 
private application to individual sites. Recent case work at Kellehers 
Australia, within the context of development and planning, highlight 
some intriguing issues concerning both Crown land and acquisitions 
that provide both warnings and guidance.

Crown Land Reserves
“By the doctrine of the common law, all the land in England is either 
in the hands of the king himself, or is held of him by his tenants  
in capite3.

This sovereignty doctrine applies to land in Australia. Land not granted 
in possession to a subject is in the legal possession, as well as the 
ownership, of the Crown4. This grant is the basis on which freehold 
and other interests in land have been granted by the Crown since 
the earliest days of Australian settlement. It is also the basis of the 
elaborate body of legislation relating to Crown Leases.

There is Commonwealth Crown Land and State Crown Land. In 
Victoria, the Crown Land (Reserves) Act 1978 (Vic) (CLRA) provides 
for the reservation of Crown Lands5 for certain purposes and for 
the management of such reserved land. The public purposes for 
which this power can be exercised are detailed, in wide terms, in s4 
CLRAct. They cover a range of public purposes including public baths 
& swimming pools, infrastructure such as ports, wharves, drainage 
and roads as well as more general conservation and preservation 
including, eg, protection of the coastline. A reservation may be 
permanent or temporary6. Permanent reservations can only be 
revoked by an Act of Parliament. S14 CLRA creates committees of 
management for Crown Land.

Certain types of reservation are also subject to additional regulation. 
So, a reservation for the protection of the coastline is also subject to 
the Coastal Management Act 1995 (Vic), which imposes additional 
consent requirements and also sets up a structure for coastal-specific 
policy setting.

Planning
Planning controls in Victoria involve both zones and overlays and 
these comprise maps and textual controls. Obviously, public uses and 
Crown lands occur across all zones7, but the zones that specifically 
address public use are the Public Parks and Recreation Zone (PPRZ), 
Public Use Zone (PUZ), Public Conservation and Resource Zone 
(PCRZ) and the Road Zone (RDZ).

In addition, where land is to be acquired or a new reservation is 
proposed, a Public Acquisition Overlay (PAO) will apply. The Land 
Acquisition and Compensation Act 1986 (Vic) (LACAct) prohibits any 
land acquisition, with several exceptions8, unless the land has been 
reserved under a planning instrument for a public purpose9.

Commonwealth Crown land is exempt from compliance with 
Victorian planning controls10, although frequently in government 

decision-making there is internal attention to those requirements. It 
is also possible that a Commonwealth-State Bilateral Agreement may 
involve the Commonwealth in some agreed manner.

State Crown land may be regulated by a Planning Scheme11 and 
all Victorian Ministers and government departments, agencies and 
councils are bound by Planning Scheme provisions, unless otherwise 
gazetted by order of the Governor in Council12.

Public Use Controls
It is necessary to separately consider the zones and the overlay 
control specific to public use. Overlay provisions always apply in 
addition to the land’s zone.13

Overview

Zones

A brief overview reveals differences between each of the public 
use zones.

The purpose of the PPRZ is to recognise areas for ‘public recreation 
and open space, appropriately protect and conserve significant 
areas and, where appropriate, provide for commercial use’14. 
By contrast, the PCRZ purpose is narrower, being to conserve the 
natural environment and provide facilities that ‘assist in public 
education and interpretation of the natural environment’15. The 
purpose of the more infrastructure- oriented PUZ is to ‘recognise 
public land use for public utility and community services and 
facilities’: and to ‘provide for associated uses consistent with the 
intent of the public land reservation or purpose’16 with seven 
discrete public land uses:

Diagram 1: Table of Public Land Uses, Cl 36.01-6 VPP

Finally, the RDZ focuses on road infrastructure, with its purpose simply 
to ‘identify significant existing roads’ and ‘identify land which has 
been acquired for a significant proposed road’17.

Apart from their purposes, the key difference between these public 
use zones is that the more restrictive PUZ requires virtually all uses18 
to be ‘by or on behalf of the public land manager’. By contrast, 
the PPRZ permits some commercial uses, eg ‘Office’ and ‘Retail 
Premises’, provided they are ‘associated with the public land use’ 
(italics added). The PCRZ places importance on the Incorporated 
Plan19 and allows a wide range of uses, provided they are ‘by or on 
behalf of’ the public land manager’.

The PPRZ, PUZ and PCRZ also require the ‘public land manager’ to 
consent to the making of any permit application, although this does 
not require a consent to the actual use or development proposed20.

In the case of Crown land reserved under the CLRA, the public land 
manager is defined under the Planning Scheme as the Minister, rather 
than the committee of management21. The public land manager 
could otherwise be the Minister administering the Crown land 
legislation (the Minister for Planning), Parks Victoria or a local council, 
but the term could include any other public authority, including an 
authority to which the power has been delegated22. It is possible that 
there could be more than one public land manager for the same 
land23, in which case it seems that any public land manager can give 
the consent to the making of a permit application24.

Aside from the RDZ, the public use zones have many similarities. 
Subdivision requires a permit and involves a mandatory pre-condition 

PUZ 1 Service & Utility 
PUZ 2 Education
PUZ 3 Health & Community 
PUZ 4 Transport

PUZ 5 Cemetery/Crematorium 
PUZ 6 Local Government
PUZ 7 Other public use
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requiring consent from the public land manager to the making of any 
permit application. There is also a right to comment and object for the 
relevant Minister or other public land manager and the Responsible 
Authority must take such comment into account in determining any 
permit application. Any schedules to the PPRZ, PUZ and PCRZ will 
likely be unique to each municipality and can reshape or refocus key 
requirements. The RDZ has no schedules.

Public Acquisition Overlay

The PAO, because it is an Overlay and not a zone, operates alongside 
the land’s zoning controls. The ‘underlying’ zoning provisions always 
apply in addition to the Overlay controls.

The purpose of a PAO is to identify and reserve land required for future 
acquisition and designate the relevant authority that will function as 
the formal Acquiring Authority. An Acquiring Authority is the authority 
that becomes liable for payment of compensation under the Land 
Acquisition and Compensation Act 1986 (Vic).

A PAO will always have a schedule that includes the name of the 
Acquiring Authority liable for the compensation payment.

More Detail on Public Use Planning Controls

As the public use zones involve particular technical requirements, we 
include a short description of the detail zone by zone.

PPRZ

Within the PPRZ, various uses, including the innominate use clause, 
require no permit but are subject to a condition that the use be 
‘conducted by or on behalf of the public land manager’ or as 
‘specified in an Incorporated Plan’25. Some uses require no permit 
if conducted by or on behalf of a public land manager or Parks 
Victoria, provided this is ‘under the relevant provisions of’ various 
listed statutes26. Various commercial uses, for example ‘Retail 
Premises’, ‘Office’, ‘Store’, ‘Contractor’s Depot’ and ‘Heliport’ can 
be granted a permit, subject to the condition that the use ‘must be 
associated with the public land use’27.

A permit is required to subdivide land and also for building and 
works, which does not apply to the public land manager or to some 
exceptions such as ‘planting and landscaping’.

VCAT cases indicate that it is rare for a private landowner to be able 
to rely on the public land manager provision. For a use to be ‘by 
or on behalf of the public land manager’, it is not enough that the 
public land manager approves of the use, but rather that the use 
must be conducted for the public land manager in the exercise 
of their functions of care and management of the land. Two VCAT 
cases, Regal Hotel and Central Highlands Water28, concern attempts 
by an authority to construct infrastructure without a permit, relying 
on the ‘as of right’ provisions available to public land managers. 
These were successfully challenged before VCAT, because the 
constructing authority was not a ‘public land manager’, being without 
responsibilities of care and management.

Compliance with the formal technical consent requirements within 
this zone is fraught with error and confusion at both State and local 
government levels. In a recent case, a café on Crown land operated 
by a for-profit private company lessee required no permit (according 
to Council) because Council considered the café to be operated ‘by 
or on behalf of the public land manager’. There was no connection 
(beyond a lease) between the private café operation and the public 
land manager and no evidence that the café bore any of the ‘care and 
management’ responsibilities of the public land manager29. Council 
considered that an endorsement by the ‘public land manager’, 
without any further evidence, was sufficient. This approach appears, 
without more, to be incorrect.

PUZ

All uses in the PUZ must be ‘by or on behalf of’ the public land 
manager’, aside from the as of right uses of ‘Tramway’, ‘Railway’ and 
‘Railway Station’.

A permit is required to subdivide land. No permit is required for 
building and works, with controls on such being covered by the highly 
restrictive use controls.

The potential inappropriateness, of some PUZ zonings was 
highlighted by VCAT in Lin v Monash CC30, where a developer 
applied for a permit to build residential houses on land partly zoned 
PUZ. The development was clearly inconsistent with the PUZ which 
would ordinarily mandate its refusal, but because the land was not 
actually needed for a public use, VCAT held that the PUZ should not 
require refusal of the permit31. VCAT found that the relevant public 
land manager took on its role ‘with some degree of reluctance’ and 
that Council should review the zoning to determine if it was any 
longer appropriate.

PCRZ

The PCRZ’s use controls include a lengthy table of ‘as of right’ 
recreational uses such as ‘Jetty’ and ‘Open Sports Ground’, but such 
uses must be either ‘by or on behalf of the public land manager’, 
or ‘specified in an Incorporated Plan’. To determine what uses are 
allowed and restricted, the Incorporated Plan is crucial. Each PCRZ 
site will have its own Incorporated Plan in a zone schedule.

A permit is required to subdivide land and for building and works, 
except for building and works ‘shown in an Incorporated Plan’ or 
‘by or on behalf of the public land manager’.

RDZ

The RDZ’s use controls are very sparse. As of right uses include 
‘Minor Utility Installation’, ‘Tramway’, and ‘Railway’, in addition to 
the innominate use clause32.

Subdivision and all other uses require a permit, as does any building 
and works. The relevant road authority can comment on any 
permit application.

There is very little VCAT consideration of subdivision, building or 
works applications within an RDZ with most VCAT decisions being 
concerned with access or roadside advertising.

Public Acquisition Overlay (PAO)

The PAO provides that all otherwise allowable uses – including uses that 
would otherwise be ‘as of right’ – require a permit. A permit is required 
to subdivide land and for building and works. These requirements 
do not apply to the Acquiring Authority where the relevant use or 
development is consistent with the purpose of the acquisition.

Land within a PAO must not be ‘spoiled or wasted’33. The ordinary 
notice requirements for permit applications do not apply, as the 
Responsible Authority is not required to notify potentially affected 
landowners. All permit applications must be referred to the Acquiring 
Authority. The PAO exempts the Acquiring Authority, after acquisition, 
from any permit application requirements, provided any use, 
construction, demolition, vegetation removal or subdivision otherwise 
requiring that a permit is ‘consistent with the purposes for which the 
land was acquired’34.

An exemption from these permit requirements applies to an 
application by ‘an authority’ or ‘a municipal council’, provided the 
Responsible Authority consults with the ‘acquiring authority for the 
land’ and thereafter ‘is satisfied’ that such would be ‘consistent 
with the purpose for which the land is to be acquired’.
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In considering any permit application, the Responsible Authority 
‘must consider, as appropriate … the effect of the proposed 
use or development on the purpose for which the land is to be 
acquired as specified in the schedule to this overlay’35.

PAO and Surveyors

Disputes concerning a proposed Planning Scheme Amendment 
creating a PAO are decided by Planning Panels Victoria (PPV), not 
VCAT.

PPV decisions emphasise the importance of a sound strategic 
justification for any new PAO. The exact purpose of the proposed 
PAO must be clear and align with the articulated community need 
for that purpose36. There is consistent abhorence to any unjustified 
deprivation by the State of private property.

‘(D)epriving citizens of their legal connection to their land is 
a very serious matter and should only occur through careful, 
deliberate and transparent actions by the acquiring authority 
[and]… (i)t must not be (or appear to be) an arbitrary, casual 
affair that lacks conviction when examined closely.’37

This approach arises from established case law requiring a clear, 
defined and sufficiently justified ‘public purpose’ that is not arbitrary 
or intended to achieve an ulterior purpose, even though such 
purpose might be worthy. The case of Municipal Council of Sydney 
v Campbell38 concerned a Sydney City Council proposal to acquire 
land for the stated purpose of ‘extending Martin Place’, when in 
fact it was intended for another purpose. The Privy Council held that:

‘A body… authorized to take land compulsorily for specified 
purposes, will not be permitted to exercise its powers for different 
purposes, and if it attempts to do so, the courts will interfere…’.39

So, in a subsequent High Court case, Council of the Shire of 
Werribee v Kerr, an acquisition was stated to be for a road 
purpose, but was, in fact, for drainage. The Court found this to be an 
‘ulterior’ object.

‘For the Council’s power to take the strip of land is not general: 
it is limited to the particular purpose stated in the Act … there 
is no power apart from the purpose – the purpose is vital to the 
power.’ 40

Thus, the boundaries of a proposed PAO must not be too expansive 
or the area too large for Council’s stated purpose.

In setting an acquisition boundary, the law requires this to be strictly 
limited to what is reasonably necessary for the public purpose. Thus, 
where Council attempted to resume more land than was required 
for a road, the High Court found it had not acted in good faith41. The 
land acquired must be only what is needed for the advancement of 
an identified public purpose – and no more.

‘An executive power to deprive a citizen of his property by 
compulsory acquisition should be … confined within … the 
clear meaning … of the words by which it is conferred … 
[and] confined to land which is, of its nature, likely to have 
characteristics that designate it as being ‘required’ or ‘suitable’ 
for an identified public purpose.’42

PAO and Watercourses

Where a boundary is a watercourse, interesting issues can arise 
particularly when the position of the watercourse has changed 
over time. The bed and banks of any ‘watercourse’, pursuant to 
the Water Act 43, become Crown land. The term ‘watercourse’ is 
defined as ‘any river, creek, stream, watercourse, lake, lagoon, 
swamp or marsh’. In one proposed amendment44, careful surveying 

evidence presented to PPV revealed that large segments of the area 
proposed for inclusion within a PAO reservation could not validly be 
included because they were Crown land being the bed or banks of a 
past or existing watercourse. With these gaps removed, considerable 
alteration was required to the reservation’s shape and content.

Further, in notating a Re-Establishment survey, it is the line representing 
the parts of the land over which water ‘normally flows’45 that must be 
shown, not ‘top of bank’. This correction can be extremely important 
for development setbacks.

Before leaving watercourses, the doctrine of accretion provides 
that, as watercourses change over time, where the change is only 
imperceptibly slow, such gradual changes will change the boundaries 
of a landholding46. However, where sudden changes occur to the 
watercourse alignment or shape, the boundary still remains at the 
original watercourse location, as if the sudden changes did not occur. 
This requires some attention by the surveyor during field work as to 
the likely speed of any observed change.

Exempt Public Projects

Where government undertakes major projects such as a major 
transport construction or the current Melbourne Metro Tunnel project, 
particular legislation will often ‘fast track’ the process. Ordinarily, a 
project on Crown land, particularly with a Crown Land reserve, 
requires a strict consent and approvals process. However, ‘fast track’ 
legislation can, via the Major Transport Projects Facilitation Act 2009 
(MTPFA), revoke any reservation, crown grant or title and, thereby 
result in, land being deemed to be unencumbered unalienated 
Crown land.47

The Minister can also recommend that Crown land in a project area 
be designated for the purposes of an ‘approved project’ and, from 
that designation the land is taken to be temporarily reserved for the 
public purpose of the approved project48.

Purpose of the Crown’s Reservation
As described above, the public use planning controls all variously 
require consideration of some or all of the terms ‘public land use’, 
the powers of ‘the public land manager’ and/or ‘the purpose 
for which the land was’ or ‘is to be’ ‘acquired’. A key ‘live’ issue 
concerns the applicability of the gazetted reservation purpose under 
the CLRAct is to be applied within the planning system.

This arose in Teasdale49, a VCAT permit appeal decision concerning a 
longstanding permanent reservation of Crown land for the purposes of 
‘protection of the coastline’. The case noted the ambiguity around 
the phrase ‘associated with the public land use’ –  undefined 
in the planning scheme or legislation. ‘Protection of the coastline’ 
also was not defined. It was argued that the use ‘associated with 
the public land use’ must be tied to the gazetted purpose of a 
Crown land reservation, because s46 Planning and Environment 
Act (PEAct) states:

‘If a provision of a planning scheme is expressed or purports 
to deal with land that has been permanently reserved for any 
purpose under the Crown Land (Reserves) Act 1978 or any part 
of that land in a manner which is inconsistent with the purpose 
of the reservation, the provision does not take effect until the 
reservation of that land or part is revoked by or pursuant to an 
Act of Parliament.’

The case. The particular reservation in this case relied upon a Land 
Conservation Council recommendation that private occupation of 
coastal public land should be phased out. The argument relied upon 
s46 Planning and Environment Act (PEAct) which states:
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include protection of significant environmental and cultural values 
and ensuring the sustainable use of natural coastal resources. The 
Strategy strongly discourages construction and development near the 
coast, recommending such only where ‘functionally necessary’ or if it 
‘significantly contributes to the social values of the area’59.

Coastal Action Plans are regional policies for development along the 
coastline to ‘identify strategic directions and objectives for use and 
development in the region’,60 thereby setting the context in which 
Ministerial decisions are made. These policies are developed and 
managed by regional coastal boards. Typically a Coastal Action Plan 
provides for environmental, cultural and scenic values and seeks to 
juggle these with tourism and economic goals. Some Plans formulate 
approaches to ‘suitable’ coastal development. All Coastal Action Plans 
must be consistent with the purpose of the Crown land reservation61.

Other
Other issues of more peripheral linkage to Crown land include the 
distinction between restriction and acquisition, heritage and taxation.

Reservation v Restriction

Sometimes, highly restrictive planning controls are imposed on 
private land, often for environmental and conservation purposes. 
Such controls can, in effect, amount to a de facto reservation for 
public purposes by preventing virtually any future development or 
changed land use, with the ‘restriction’ imposed solely for the public 
good. The High Court62 determined that an acquisition, which attracts 
compensation rights, requires that an Acquiring Authority actually 
gains a property right in land and that it is insufficient if property 
rights or rights to use land are merely taken away. This contrasts to 
US caselaw that recognises ‘regulatory takings’ as creating a right to 
compensation63.

In these cases, the distinction between reservation, acquisition and 
restriction/planning control or restriction is extremely fine, if not 
entirely blurred. However, unless the PAO is applied, no right to 
compensation appears to currently apply.

A recent Australian Law Reform Commission Inquiry64 considered 
the need for law reform in this area. It highlighted the plight of 
farmers prevented from clearing land to achieve a public conservation 
good but who were, thereby, unable to properly operate their 
agricultural enterprise.

Restrictive land use controls raise fundamental questions about the 
rights of private landowners and the relationship between the citizen 
and the state.

Heritage

Surveying work enabled location of the position of the first Gold 
Commissioners’ Camp on the Ballarat Goldfields. This early and 
hugely influential Crown Land public purpose had immense heritage 
significance, but its location was in dispute. The first Ballarat surveys, 
by William Urquhart, were retrieved and carefully scrutinised to 
compare them with current survey data. From this, the precise 
location became known and this significant Eureka and Australian 
heritage site became identified.

Taxation

It is important not to overlook the taxation implications of correcting 
old surveying errors. Where land has high value, it is possible that the 
Taxation Commissioner may interest himself in the final choice of any 
land to which the error is ‘added’. Potentially, Capital Gains Tax might 
apply from the date of the original survey ‘error’ to the lodgement 
date of the ‘correct’ survey. Where this could potentially impact 

Given this, it was argued that the issue of any permit was ultra vires 
as being inconsistent with the purpose of a permanent Crown land 
reservation.

The proposed use was a high-intensity commercial use (a licensed 
pop-up bar) on an area of land containing a public viewing platform, 
a Lifesaving Club, an angling club and a small café with associated 
car parking and access areas. Some residential land and a bowling 
club were nearby.

VCAT approached the matter from a planning paradigm,placing less 
emphasis on the gazetted reservation purpose and more emphasis 
on the zone purpose that, in its view, ‘overtly anticipated possible 
commercial uses such as this’50. It took into account ‘how the 
locality is already publicly used day-to-day’. It concluded that a 
broader approach was appropriate, and the use restrictions should 
be primarily governed by the zone rather than the Crown land 
reservation.

It adopted a broader reading of ‘protection of the coastline’, finding 
that the purpose of protecting the coastline from ‘environmental 
damage or excessive community usage impacts’51 would be 
consistent with using parts of the coastline for more intensive uses.

VCAT also found that, even if a more restrictive reading of 
‘associated with the public land use’ were adopted, the use 
would be permissible because the proposed use would ‘assist’ the 
purpose of the reservation because the subject site already had 
‘considerable human presence’, and was located at an existing 
‘activity node’, where clustering uses kept them away from the 
natural coastal landscape.

Crown Land (Reserves) Act Approvals
Crown land reserved for public purposes is regulated by the Crown 
Land (Reserves) Act 1978 (Vic). Reservations, whether permanent 
or only temporary, can only be developed after the formal grant 
of specified approvals by designated public authorities, generally a 
committee of management. That may be Parks Victoria, Melbourne 
Water, a local council or another public authority. These often take the 
form of licences to enter and use the land52.

General Licence and Licensing Powers under CLRA

The committee of management of reserved Crown land is given 
the power to grant licences to enter and use the land, enter into 
agreements to operate services and facilities, and enter into tenancy 
agreements, if those licences and agreements are consistent with the 
purpose of the reservation53.

The committee of management also has a separate power to allow 
the above uses of the land in a manner that is not related to the 
purpose of the reservation54.

Coastal Management Act

If land is Coastal Crown land, licences or agreements which are not 
consistent with the purpose of the reservation must be authorised 
through notice by the Governor in Council or Ministerial approval55. 
Ministerial approval is required for any use or development56. Failure 
to obtain such approval can lead to a fine. In determining whether 
to grant approval, the Minister must have regard to the Victorian 
Coastal Strategy, any Coastal Action Plan, any relevant coastal 
recommendation, and the purpose for which the land was reserved57.

The Victorian Coastal Strategy58 is developed by the Victorian 
Coastal Council, another public authority with responsibility over the 
coastline. The Strategy is the primary guide for Ministerial decision-
making on permit applications. The primary objectives of the Strategy 
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14 Victorian Planning Provisions Cl 36.02.

15 Victorian Planning Provisions Cl 36.03.

16 Victorian Planning Provisions Cl 36.01.

17 Victorian Planning Provisions Cl 36.04.

18 Except Railway,Tramway, Railway Station and uses specified in Cl62.01 VPP.

19 Contained in a PCRZ schedule and which will contain most of the land use controls.

20 Victorian Planning Provisions Cls 36.01-3, 36.02-3, 36.03-3.

21 VPP cl 72 (definition of ‘public land manager’).

22 In Regal Hotel Pty Ltd v Port Phillip CC [2007] VCAT 1526, VCAT held that one 
public land manager could delegate its power to another, but a tenancy agreement 
was not, by itself, enough to do so.

23 See, for example, Central Highlands Water v Ballarat CC (No 1) [2006] VCAT 
1297, where a water authority applied for a planning permit and, when Council 
refused, it tried to argue that it was a public land manager. VCAT held that there could 
be more than one public land manager, but the water authority was not a public land 
manager.

24 Ibid.

25 Cl 36.02-1.

26 Local Government Act 1989, Reference Areas Act 1978, National Parks Act 1975, 
Fisheries Act 1995, Wildlife Act 1975, Forest Act 1958, Water Industry Act 1994, 
Water Act 1989, Marine Act 1988, Port of Melbourne Authority Act 1958, and Crown 
Land (Reserves) Act 1978.

27 Cl 36.02-1, Section 2.

28 Regal Hotel Pty Ltd v Port Phillip CC [2007] VCAT 1526; Central Highlands 
Water v Ballarat CC (No 1) [2006] VCAT 1297.

29 Cl 72 VPP defines ‘public land manager’); Regal Hotel Pty Ltd v Port Phillip CC 
[2007] VCAT 1526.

30 [2015] VCAT 1246.

31 Ibid [25]. However, a permit was refused on other planning grounds.

32 Cl 62, which sets out a range of miscellaneous uses for which no permit is required.

33 Cl45.01-2.

34 Cl45.01-1.

35 Cl45.01-4.

36 See Mildura C56 (PSA) [2011] PPV 133; Greater Bendigo C161 (PSA) [2016] 
PPV 20.

37 Mildura C56 PPV Decision 2001 PPV 133 (28 December 2011) 6 (Jennifer Moles 
Chair, Neil Longmore Member).

38 [1925] AC 338. Followed consistently, for example in 2007 in Melbourne Water 
Corporation v Domus Design Pty Ltd [2007] VSC 114.

39 Campbell [1925] AC 338, 343 (Duff J).

40 [1928] HCA 41 at [30] per Higgins J.

41 Thompson v Council of the Municipality of Randwick (1950) 81 CLR 87.

42 Clunies-Ross v Commonwealth of Australia & ors (1984) 55 ALR 609, 612.

43 S5 Water Act 1905 (Vic), now contained in s385 Land Act 1958 (Vic).

44 Nillumbik C108 (PSA) [2017] PPV 8.

45 Land Act 1958 (Vic) s 384.

46 Hazlett v Presnell [1982] 149 CLR 107.

47 S141.

48 S142A MTPFAct

49 Teasdale v Surf Coast SC [2016] VCAT 1224.

50 Ibid, [18].

51 Ibid, Appendix B, [6].

52 s17B CLRAct.

53 S17 CLRAct.

54 s17B(1) CLRAct.

55 s17B(2) CLRAct.

56 s37 Coastal Management Act 1995 (CMAct).

57 S40 CM Act.

58 Victorian Coastal Council, Victorian Coastal Strategy 2014 (Department of 
Environment and Primary Industries, July 2014).

59 Ibid 65.

60 S23 CMAct.

61 Ibid.

62 Commonwealth v Tasmania (1983) 158 CLR 1.

63 Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992)

64 Traditional Rights and Freedoms – Encroachments by Commonwealth Laws 
(ALRC Report 129) (2016)

abutting land, a deed executed by all registered proprietors may be 
required confirming the absence of any benefit or any detriment to 
any of them. Tax issues might also need consideration within strips 
and slivers or adverse possession applications.

Conclusion
Controls impacting Crown land, particularly reserved Crown land 
and public acquisition, always come with a host of associated tricky 
legal issues. Extra controls and strict formal consent procedures 
exist within State planning controls. Watercourses require extremely 
careful attention. The formal gazetted purpose of any Crown land 
reservation should be extracted and understood. Such gazettal can 
restrict the grant of a lease or licence and may restrict its subdivision, 
use and development. Committees of management and Ministerial 
involvement are often required.

Failing to fully consider the implications of a Crown land reservation, 
Crown land controls, public use zones and the public acquisition 
process can have severe financial and practical repercussions for a 
landowner or developer and their surveyor. When in doubt about this 
complex topic, specialist legal advice can generally be helpful.

Footnotes

1 Leonie Kelleher has been a member of the Supreme Court of Victoria Board of 
Examiners, Victorian Heritage Council, Council of the Law Institute of Victoria and 
Land & Valuation Board of Review. She was a Winner of a Bicentennial Medallion, 
Women 88 and in 2016 the Ballarat Heritage Innovation Award. She is an Honorary 
Life Member, Sovereign Hill and, in 1990, was awarded a Medal of the Order of 
Australia. Leonie has post-graduate qualifications in law, business and town planning 
and, in 2013 obtained a doctorate on the topic ‘The Impact of Regulatory Change 
on Entrepreneurial Opportunity’ where she particularly examined the impact of 
the Native Title Act on Indigenous entrepreneurship. Dr Kelleher acknowledges the 
assistance of Feimin Zhong in research for this paper.

2 497 Swan Street, Burnley, Vic 3121; Tel. 9429 8111; Email kellegal@kellehers.com.
au. Kellehers Australia was a finalist in 2013 Law Institute of Victoria Awards and 
KA team members won the 2016 Dean’s Prize in Law and the 2016 VPELA Young 
Professional of the Year Award.

3 Co.Litt.65a Challis, Real Property, 3rd ed, p4.

4 The Attorney-General v Brown (1947) 2 SCR (NSW) App 30 (FC).

5 The Act does not specify whether only State Crown Lands can be reserved, or 
Commonwealth Crown Lands as well, but an attempt to reserve Commonwealth 
land would likely be unconstitutional: see below note 10.

6 Crown Land (Reserves) Act 1978 (Vic) s 4.

7 Planning on Crown land can also interweave with other regulatory schemes such as 
the Liquor Control Reform Act 1998 (Vic) (Liquor Act) which prohibits the issue of 
a licence if the use breaches the planning scheme and imposes a condition of every 
licence, including a BYO permit that the use of the premises does not contravene the 
relevant planning scheme (s16). There is concern about the overlap between liquor 
and planning issues that remains unresolved: LIV Submission to the Department of 
Justice and Regulation Review of the Liquor Control Reform Act 1998 (23 December 
2016). In our experience, the Commission prefers to ‘skirt’ around any involvement 
in planning, generally relying upon a Council decision, even if potentially technically 
flawed. See, for example, Win Win Investments Pty Ltd at Bushy Park Café 
premises (Liquor internal review) [2017] VCGLR 20, [67]:

 ‘the Commission is of the view that any enquiry by it concerning the lawfulness of 
the Premises’ underlying use would be inappropriate’.

8 Except where the Governor in Council certifies that a reservation would be 
‘unnecessary, undesirable or contrary to the public interest: s5(3) LACAct.

9 S5(1) LACAct.

10 The Commonwealth Constitution s52 gives ‘exclusive power’ to the 
Commonwealth Parliament to make laws with respect to ‘all places acquired by 
the Commonwealth for public purposes’.

11 s46 Planning and Environment Act 1987 (Vic) (PEAct).

12 s16 PEAct. [Note: several such orders currently exist, eg, Eastern Arterial Road and 
Ringwood By-pass for Road Construction Authority (Government Gazette G11, 15 
March 1989), Wellington Parade/Punt Road Intersection for Roads Corporation, 
(Government Gazette G12, 21 March 1990), Swanston Walk, for Roads Corporation, 
Public Transport Corporation and Melbourne City Council (Government Gazette G3, 
22 January 1992)].

13 Victorian Planning Provisions Cl 41.
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What can go wrong?
Without trying to fool ourselves, students and administrators, things 
can and do go wrong in this type of teaching environment. Things go 
wrong in face to face teaching so it is up to teachers and mentors to 
assist in minimising this effect.

Below is a list of issues that have been encountered:

•	Students asking other people to do their assignments. Tough one 
to monitor in an online program.

•	Students not being able to attend training camps because they 
cannot afford to travel  to the site, their employers will not allow 
time to attend or they think they know it all.

•	Students not being able to enrol quickly and effectively.
•	Students not being able to access assignments, materials, etc.
•	Equipment failures during training camps.
•	Lack of equipment for training camps. Funding issue.
•	Part time teachers; not their quality but having commitments 

elsewhere.
•	Small numbers of teachers is an issue in that they need to take 

leave, unable to attend due to illness.
•	Having to cover a wider part of the course than they have 

experience or qualifications in.
•	Students wanting to start a course at times other than at 

enrollment time. If they are willing to study then it is the writer’s 
belief that they should be taken aboard.

Gosh, that’s a lot to consider. Yes it is but it is not insurmountable. If you 
consider each issue on its merits then it is possible to plan a course of 
action. Figure 5 below:

The issues stem around the three components; Students, teachers 
and our favourite IT. If you are having troubles with anything blame 
IT as they are always lurking in the background like spies. However, 
let’s be practical.

Students have many reasons for studying and that needs to be 
respected. Therefore it is important to err on the side of responsibility 
and fairness and accept them for what they are and what they 
present. In the writer’s view there have only been a few students 
who have  gone down the wrong path and used other people’s work. 
One was easily caught out but in reality was not able to understand 
basics and so was never going to graduate.

Teachers in the TAFE sector have generally come from industry and 
once they have gained their Certificate IV in Training and Assessment 
can teach and train others. Mostly this works but there are occasions 
it does not as everyone with a serious qualification does not make 
a good teacher. Also teachers in most environments can be heavily 
criticised for not passing students because they are not competent. 
Dammed if you do, dammed if you don’t!

Finally IT and the vagaries of computer systems, programs, the 
Internet, meltdowns, etc. students not having access to MOODLE for 
example causes major problems as everything they need is supplied 
through the software. Gone are the days when CDs were sent out 
to students and send information back. Online means online 24 7; 
i.e. 24 hours a day 7 days a week. As a practicing surveyor access 
all day every day is essential. Why, because I believe I need to know 
everything constantly. The world of surveying will not stop if I do not 
have access on a Saturday/ Sunday!

Yes, we encounter problems and we determine pathways to solve or 
minimise them. We want students to have access to information as 
much as possible, but we as teachers and students must understand 
that issues do arise and need to be addressed.

Government views on online study.
Study in the TAFE arena will always have the backing of the 
government of the day, although the direction from a particular 
government will differ over time. Essentially it will involve money and 
where to get the best value for that money. As a teacher it is easy to 
become cynical about the amount of cuts to TAFE funding and where 
this type of teaching/ training is going in the future.

However, online training is being pushed because it does not 
involve active classrooms/ offices and reduces the need to have full 
blown campuses. It seems that physical assets are  like poison to 
government who want to cut back on expenditure at every possible 
opportunity.

Whilst this is not a paper about the rights and wrongs of government, 
it is important to note that there have been significant financial cuts 
to the TAFE sector across 
Australia in recent years. 
Delivering quality education 
opportunities is dependent 
on good funding models 
and it would seem that 
online study is a model that 
government would like to 
see more of. However, there 
is a cost in developing online 
studies and so there has to 
be a significant cross over 
from face to face to online.

Therefore it is necessary to provide sufficient funding to enable near 
faultless communication with students, strong computing power 
for transferring data and information, and a strong commitment to 
ongoing software development for staff and students. Thus funding 
is fundamentally important for online studies as it is for face to face.

The players (Figure 6) in this show are:

TEACHING SURVEYING 
IN THE DIGITAL WORLD
Paul Kenny and Karen McLean, Australia

Part 1

Part 2 continues on from page 8 in Traverse 314

Fig 5

Fig 6
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•	Government management and funding.
•	Teaching staff skilled in professional areas.
•	Students willing to commit to online study.
•	Employers willing to commit to mentoring and funding training.

Where to from here?
At Riverina TAFE a clear commitment has been made to provide online 
courses in a number of professional areas as a way of advancing 
education for those in the working sector. It is based on demand within 
certain areas, particularly the surveying and spatial areas, but also in 
other areas such as engineering and water management. Combined 
with residential schools throughout the year it suits those in various 
industries wanting a qualification whilst  remaining in the work force.

However, like most new ventures it is important to be continually 
reviewing the current situation and looking forward as a way of 
improvement. Areas of improvement include:

•	Continually updating material as new concepts are developed in 
various professions.

•	Developing short courses to meet industry needs, and value-add 
the full qualifications that are on offer.

•	Ensuring industry is involved in the development and validation of 
training.

•	Improvements in communication through IT solutions.
•	Site visits as required to meet students and employers in order to 

gain ongoing knowledge into the various industries.
•	Running face to face sessions to enhance online training.
•	Teachers maintain skill sets through professional training and 

application.
•	Adequate funding provided to maintain necessary equipment for 

face to face training sessions.
•	Improved online registration of students.
•	Ongoing improvement of websites for promoting online courses.
•	Industry participation in promoting online courses.
•	Management buy in of courses.

Wish lists can go on and on and if you have more please send 
to the writer for inclusion. Currently  Riverina  TAFE  has  over  
150  students  enrolled  in  their online Surveying and Spatial 
Information Services full qualifications. These students come from 
various parts of Australia and Riverina (NSW) has had a number of 
inquiries from overseas, so demand is strong. It will remain strong 
only if there is a strong commitment to delivering required courses 
in a timely fashion.

We do not need to have 
students in a whirlwind (Figure 
7) who are not able to cope with 
the demand of online study. 
“Failure is not an option” was 
delivered in the movie Apollo 
13,  but is true of training in this 
type of environment. Going that 
extra step is very important in 
delivering quality programs to 
the relevant industries.

In New South Wales, the 
government is moving towards a One TAFE, that is, there will not 
be multiple TAFE’s (NSW Institute’s) as there are now. This might 
mean one overall administration, funding model, rationalization 
of campuses, no overlapping of courses, etc. surveying teachers 
from various TAFE sectors in New South Wales have come together 
this year in January to review existing courses and work towards 
integrated learning (Figure 8).

This is an ideal opportunity to mix and match student and industry 
needs in the TAFE environment and to use the existing skills, 
equipment and resources to provide an excellent educational 
experience.

Conclusion
Has the goal of the Abstract been achieved in this presentation and 
delivery? This question can only be answered in the end result and 
the feedback of students and employers. Students will be pleased 
if they gain a qualification and an increase in their pay packets; 
employers will be pleased if the qualification meets the needs 
of the Insurance industry and the employer increases production 
significantly; TAFE staff will be pleased if they provide quality 
education in the tertiary sector and provide valuable knowledge 
transfer to the employment sector.

These courses will continue to develop and ongoing input is essential 
between teaching institutions and the like. If you have any comments/ 
suggestions I would be more than happy to discuss/ recommend 
and expand on. Feel free to contact me at ppkenny@aapt.net.au . If 
there are points you might be concerned about also contact me as I 
am only one person in the world of teaching and surveying.

“Develop a passion for learning. If you do, you will never cease to grow” 

– Anthony J D’angelo

Contacts Paul F Kenny

B.Surv. (Melb.), LS, Grad. Dip. GIS & Remote Sensing 
(Charles Sturt), Certificate IV in Training & Assessment
Mobile +061 419 592 787
PO Box 112 Benalla 3672 Victoria Australia ppkenny@aapt.net.au 
https://paulkennyconsulting.com.au/

Fig 7

Fig 8
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In excess of 120 delegates, partners and exhibitors journeyed 
to Echuca Moama for the 2017 Regional Conference, 8-10 
September.

The Rich River Golf Club Resort in Moama proved to be an excellent 
venue, where Shire of Campaspe Mayor, Cr Adrian Weston, welcomed 
us to the area, encouraged those who could to stay a little longer and 
explore the area, and wished us well for the conference.

The keynote address from Lidia Thorpe (a Gunnai Gunditjmara 
woman), on self-determination and sovereignty was challenging, 
thought provoking, informative and impressive. 

CR Kennedy and UPG provided brief trade updates.

Craig Sandy (Surveyor-General Victoria) and Narelle Underwood 
(Surveyor-General New South Wales) provided informative and 
educational updates from their respective jurisdictions.

Following afternoon tea, the Land Use Victoria cadastral forum with 
presenters Richard Jefferson (Manager, Registration, Land Registration 
Services) and Roscoe McJames (Senior Planning Registration 
Officer, Application and Survey Branch) provided delegates with an 
excellent opportunity to learn, raise questions and discuss matters of 
importance.

The CR Kennedy sponsored Friday Night Networking Event was held 
on the rooftop of the American Hotel and all agreed it was a great 
social night.

Saturday morning, a very early 8.00am start, saw delegates (more 
than expected, given the social event of the previous night!) receive 
valuable information and Q&A in the NSW Registered Surveyors 

Update session. Many thanks to Les Gardner (Manager, Cadastral 
Management Unit, Spatial Services) and David Job (Director, 
Cadastral Integrity, Office of the Registrar-General) for making the 
effort to attend.

Les and David were then joined by Paul Reidy (Office of Surveyor-
General Victoria) and Gary Nisbet (Vicroads) in a Cross River 
Cadastral Forum. This highly informative session also provided up to 
date information and Q&A for delegates.

Refreshed by morning tea, delegates had the privilege of learning 
from Maureen Allan (Cluster Manager, Resource Teacher of Learning 
and Behaviour) of the challenges, change and opportunity brought by 
natural disasters and post-traumatic stress syndrome associated with 
the Christchurch earthquakes and equally applicable to Australia’s 
natural disasters.

Ally Wilkie (Senior Planner, Shire of Campaspe) gave an insightful 
presentation on local (and state) planning issues and Angus Scown 
(Chief Technology Officer, UrbisPro) provided thought challenging 
information on beyond the error ellipse (do VR, AR and MR give us 
the opportunity to blur the lines?)

A sumptuous lunch was enjoyed by all, as were the excellent 
presentations from Mark Allan (President, NZIS) on lessons from 
the Christchurch earthquakes, Peter Madsen (Geodesy Key Account 
Manager VIC/TAS, C R Kennedy) on improving your office-to-field-
to-office process using Leica equipment and Liscad software, and 
Rachael Musgrave-Evans (ISV representative to the SRBV) on SRBV 
project guidelines – rural cadastral project criteria and common 
issues with project submissions.

2017 Regional Conference
Echuca Moama
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Our Guest Speaker was Emily Major, current Shire of Campaspe Junior 
Citizen of the Year, who spoke on “giving back to the community via 
volunteering”.

Emily, at age 16, has achieved much and her presentation was 
interesting and inspirational. Australia has a sound future with such 
junior citizens’ efforts. Well done Emily. 

In keeping with tradition, ISV made a donation to the Zephyr Spark 
trust and Very Special Kids – as selected by Emily.

Sunday morning and off along the Murray River for a 11:00am “walk 
and chat” with/by Mark Langenbacher. Mark’s very informative walk 
highlighted re-established river boundaries and took us to the Port of 
Echuca wharf where the Echuca Apex Club catered farewell bbq was 
enjoyed by all.

Partners had the opportunity to participate in and enjoy guided tours 
of the historical and port areas of Echuca, a Murray River paddle 
steamer cruise (with or without the winery lunch option) and an eco-
cruise of the Barmah wetlands (with a country pub lunch).  

The future of surveying continues to look bright with an increase in 
the number of prospective LS’s attending (aka delegates children: 
Sienna, Eli and Amelia Nobelius, Lois Cummins, Jude Walker and 
Sarah Franklin).

A particular vote of thanks to the ISV’s North Central Regional 
Group Regional Conference Organising Committee of Andrew 
Thomson, Graeme Schneider, Mark Langenbacher, Chris Franks 
and Josh Cummins for a stimulating and well planned program and 
overall event.

Well done gentlemen.

Afternoon tea – one never goes hungry at a regional conference – 
was followed by Matthew Gibson (Senior Consultant Botanist, Bioss), 
who spoke on the review of native vegetation regulation in Victoria.

To close Saturday, Anthony McClaren and Adam Hammet (both 
Geospatial Consultants with UPG) helped us get to know the Trimble 
SX10 inside and out.

Exhibitors again supported the regional conference by providing their 
staff and time to allow delegates to have hands on demonstrations/
discussions with the experts.

Our thanks to C R Kennedy (platinum sustaining member), UPG (gold 
sustaining member), Position Partners (silver sustaining member) 
and (general sustaining members) ACSIS, Lightwave Technology, 
Listech and SPALCO for attending.

Also in attendance was ACSV Search and in a new innovation 
– “tertiary corner” – University of Southern Queensland (Glenn 
Campbell), RMIT (Thierry Demathieu) and Riverina TAFE (Nick 
Buzza) were also represented.

A bonus for all attending was the option to access the SunSmart skin 
analysis machine and discuss the results with SunSmart educator 
Mark Osborne. 

The session chairs – Andrew Thomson, Graeme Schneider, Chris 
Franks, Josh Cummins, Mark Langenbacher and Linda Porter did a 
great job of keeping all on track and on time.

Fast forward to the conference Gala Dinner! The conference floor 
was transformed into a classy dinner venue, where all in attendance 
enjoyed excellent food, beverages and great company.
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United We Stand 
- Divided We Fall

Ever since the creation of the Spatial Sciences Institute (SSI) in 2003 
and later Surveying and Spatial Sciences Institute (SSSI) in 2009, 
there have been calls for unification of the spatial industry and 
unification of surveyors. This begs the questions:

•	 Is there a spatial industry and a surveying industry, or is 
surveying an integral part of a wider spatial or other (property/
infrastructure) industry?

•	 Will a divorce of the surveying sector from the spatial sector 
enable the surveying industry to unify?

•	 What is a surveyor definition – what do surveyors want included 
within their profession or industry?

•	 Should government authorities, (which to some extent control 
the activities of cadastral surveyors) play a more active role in 
supporting or encouraging unification and or integration? At the 
moment, they appear to sit on the fence.

Marriage of Convenience
The creation of SSI and later SSSI can be compared with a marriage 
of convenience – there is little love between the partners brought 
together under government pressure and economic necessity. As 
with marriages of convenience there was always going to be a strong 
chance of failure followed by “divorce”. 

Furthermore, merging the arms of SSSI is like merging all the football 
codes into one. As the football codes have almost the only thing 
in common being that fact that a ball is kicked in the game, so too 
do the spatial disciplines only have their spatial aspect in common. 
There are so many analogies – mixing apples with pears – yes, we 
are all fruit, but we are fundamentally different.

I believe that to be successful from a land surveyor’s perspective, 
the structure of SSSI will have to change, enabling existing surveying 
organisations to run more independently, but having them provide 
representatives to a national body, which deals only with national 
and international issues. The individual organisations would fund and 
manage themselves, but pay a levy to the national body to fund 
those national issues.

To be effective Commissions need to have a lot more autonomy 
and freedom to spend money. Having to answer to HO for almost 
everything is inefficient and demoralises volunteers.

What do surveyors want from a 
surveyor association/institution?
My perception as a surveyor in Canberra of the things Land Surveyors 
want from an Institution are:

•	 Adequate, cheap, locally based events to enable them to get CPD 
to maintain registration

•	 A magazine which is land survey focused like Azimuth or Traverse, 
not something which they need to search for items of interest – 
sometimes unsuccessfully

•	 Engagement with local survey authorities
•	 Provision of assistance to registration for graduates
•	 A local and national representative that represents their land 

surveying needs – not general spatial.
•	 Maybe some fellowship/socialising
•	 Effective advocacy – quick and thorough and land survey focused
•	 Obvious value for the money they are spending.

What Land Surveyors don’t want include:
•	 Having to pay high fees for fancy conferences to obtain their 

necessary CPD.
•	 Having to search through an industry magazine to find articles of 

surveying relevance.
•	 Having to search on a webpage for information or news items 

which could be emailed to them.
•	 Being controlled or influenced by people that do not understand 

their profession or region.

What aspects of spatial do surveyors want 
included within the definition of surveying”?
Obviously anything cadastral is the domain of the surveying. I 
would think that land surveyors would be comfortable including 
the “quality control” aspects of property and land measurement. 
Should non-cadastral aspects typical of surveying practices be 
included? I guess “yes” where they are not represented adequately 
by other commissions or alternative institutions, but then should non 
registered/licenced experts in these fields of surveying be accepted 
as members of the land surveying commission? 

Are or should Registered/Licenced 
Surveyors be elitist?
The accusation of land surveyors being an elitist cadastral club has 
been made by other spatial persons. This may be valid, but may also 
be deserved. A registered surveyor has completed a four-year degree, 
undergone additional compulsory training of at least two years and 
completed a number of projects. This additional post-graduation 
training could, in my view, be equated to obtaining a university 
master’s degree. (I am, or have been, registered in two countries and 
have a Master of Planning from an Australian University). In addition, 
they have additional registration fees to pay and legislated controls 
on their behaviour and performance.

Other professions such as the legal, design and medical professions 
have a range of bodies representing the various qualification/status 
levels in their professions as illustrated below:

Medical:

Royal Australasian College of Surgeons
Australian Medical Association
Australian Primary Health Care Nurses Association

Legal:

Australian Bar Association
Law Society of NSW
Australian Institute of Conveyancers

Architects:

Australian Institute of Architects
Design Institute of Australia
Building Designers Association of Australia

I suggest thus that land surveyors may have a justifiable claim to 
establish themselves from others who choose not to go down the 
path of registration. Whether there are sufficient land surveyors 
remaining to make such an elitist group viable on their own is 
however questionable.

An example of the role surveyors governed by legislation (registered 
surveyors) are regulated to provide an arguably superior level 
of service to the community comes from the Surveyor-General 
Direction no 7 describing the new Surveying and Spatial Information 
Regulation 2017:

“The Act incorporates all aspects of the regulation and oversight of 
land and mining surveys in NSW. The major objectives of the Act 
are to:
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do not have much “continued professional development” value and 
are more marketing or information exercises. Government surveyors 
contribute positively from a CPD perspective when legislation changes 
are proposed and when specific issues relating to interpretation of 
legislation arise.

My perception of Surveyors-General are that they tend to sit on the 
fence with respect to the SSSI/IS rivalry and participate equally in 
their conferences. I do wonder whether, as leaders, they shouldn’t 
take a more active role in facilitating “peace talks” between the 
parties, and thus encouraging the creation of a truly united and single 
organisation of surveyors.

Barriers to unification of surveyors
The main barrier to the unification of land surveyors is the merger 
of surveyors with other spatial disciplines under SSSI. The IS/ACS 
grouping are not comfortable with this merger and will not unify so 
long as they are required to relinquish control and share funding with 
the other disciplines. So is there a way forward.

In my view, it is unlikely under the current constitutions. A loosely 
federated grouping may be possible where current individual 
organisations maintain their funds and control over their members, 
yet contribute both financially and in volunteer support to a national 
body. One might dream that over time and by working together, 
respective perceived threats may be resolved and replaced by the 
prospects of enhanced opportunities!!

The Australian Surveying Alliance is an attempt by the non-SSSI aligned 
organisations to form a national body of land surveyors. Both bodies 
need a little compromise. If SSSI could allow their Land Surveying 
Commission to join this alliance it would enable a truly national 
land surveying group to be established. To do this SSSI need not 
relinquish any of their international status or membership or national 
roles such as vetting overseas qualifications. On the other hand, the 
non SSSI would need to accept the land surveying commission as 
a grouping of land surveyors willing and keen to co-operate actively 
with the wider spatial industry and the expanded alliance should not 
threaten any of these connections.

Whilst SSSI would like to be seen to be the instigator and driver of 
a national body, it seems unlikely that the non SSSI aligned bodies 
will agree to work co-operatively on this basis. I believe therefore that 
to enable for the establishment of a national land surveying body 
to form, SSSI needs to seek membership of the alliance currently 
loosely established by the non-aligned organisations. I do not believe 
anyone will lose anything by such application and acceptance, and 
ultimately, we (land surveyors) will all gain.

I have raised a few questions relating to our industry/profession and 
its future. These will no doubt raise more questions and there are 
obviously many more.

I am a Canberra representative of SSSI, but I am also a past happy 
active member of ISNSW. If these ideas/comments engender 
some response I will be happy. I will also be happy to participate 
in constructive discussion on the matter. If one day while I am still 
an active surveyor, we (surveyors) can actually achieve national 
unification, I will be ecstatic!

Mike Stapleton

Registered Surveyor (ACT and NSW)
Registered Planner with PIA
Member SSSI (ACT), former member ISNSW, IS(Canberra)

• ensure competent surveyors provide the public with professional 
survey services; and

• ensure the maintenance and on-going development of the State 
control survey and State

cadastre, which provide a reliable and accurate spatial referencing 
system underpinning surveying, spatial information and mapping 
systems in NSW.”

The follow up question is thus – is it better for the surveyor to be 
part of an exclusive organisation of surveyors only or part of a wider 
spatial organisation?

The current “mess” of Surveyor Groupings
To be viable there needs to be far fewer competing surveyor 
organisations. Currently there are two main camps:

1. The SSSI/SIBA camp which includes other spatial arms. 
SSSI is predominant in South Australia, Tasmania, Northern 
Territory, ACT and probably Queensland. However, based 
on my estimation this camp probably represents less than a 
half of the number of surveyors in the other, IS, camp. This 
group nominally claims national status and representation on 
the International Surveying Institute FIG. SSSI represents the 
professional side, while SIBA represents the business side of 
things.

2. The IS/ACS camp which is exclusively for surveyors. This camp 
largely represents surveyors in NSW, Victoria and Western 
Australia and some Queenslanders, and has probably about 
twice as many land surveyor members than the SSSI/SIBA 
group. This group is attempting to establish a national presence 
and actively participates in FIG activities. ISNSW and ISVIC 
represent the professional side, while ACS represents business.

3. In addition to the main groupings smaller offshoots exist 
representing special interest groups such as APAS, Country 
Surveyors Association etc.

The plethora of organisations having conferences and seeking 
support from suppliers weakens the industry as a whole and create 
animosity between volunteers who are spending their free time trying 
to enhance the profession from either side of the fence. It is also 
inefficient from a CPD event perspective and I believe, frustrate the 
equipment suppliers who regularly support seminars/conferences 
etc. Meanwhile does the profession slowly slide towards extinction? 
This crazy situation should end.

The State Based Nature of Surveying
Because surveying is legislated by state legislation, surveyors tend 
to be state based for a part of their required CPD activity and hence 
organisational allegiance. Registration/Licencing is different from 
state to state, yet due to the national competition policy reciprocity 
is required. National government surveying bodies exist such as 
CRSBANZ, but in reality, they do little to unify the surveying profession. 
Some national initiatives exist such as GDA2020 and to some extent 
the landxml eplan project. 

Along with the creation of SSI in 2003 there has been an increased 
requirement of government to include “spatial” in surveyor legislation. 
Thus the naming of acts and regulations, previously known as the 
Surveying regulations, have had their names changed with the 
addition of “spatial”, but not much else spatially.

Surveyors-General are prevalent at most large conferences and 
present, usually in plenary sessions, on current government policies 
and initiatives in their respective state. In my view, these presentations 
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The key note speaker was Corrinne Armour who provided us with 
an entertaining and spirited perspective on building accountability, 
engagement and healthy relationships by allowing our team members 
to question and inquire rather than us, as leaders, providing all the 
answers. The synergies of the Burke and Wills Story, as Corrinne 
regaled it, against how we operate in business today were stark 
reminders of the consequences of inhibiting staff members from 
growing and the lost potential to enrich our operations. By asking 
questions rather than giving answers, we empower our people 
to gain ownership, knowledge and experience. We in turn benefit 
from fresh perspectives and knowledge-laiden staff who feel loyalty 
through empowerment. There is definite truth in that we can learn so 
much from the past.

Huge thanks to RMIT Geospatial for hosting the night on campus and 
providing delicious canapés and refreshments. Also, thanks to ISNSW 
for sponsoring Hannah Martin and Karen McLean to attend and join 
us on the night, from Sydney and Albury respectively. It was also 
wonderful to see many distinguished members of our profession in 
attendance and supporting the initiative of Women In Surveying. Your 
support is appreciated and we look forward to seeing many more 
faces at our next event. Stay tuned! 

Robin McDowell   LS   MISVic

SIGN
Surveyors Inter Generational Network

The next SIGN event is to be held 
6.00pm Friday 17 November 
at the Bull and Bear Tavern, 
Flinders Lane, Melbourne

Surveying Horror Stories
Will provide a relaxed forum to hear of, 

and learn from, the subject matter

SAVE THE DATE!
More information to issue early November

Women in Surveying 
Launch Event

In true Melbourne form, the night was dark, wet and stormy. Not the 
ideal conditions to venture out in, after work, but the occasion was 
well worth the effort. The Women In Surveying Launch Event held at 
RMIT on the 17th August had promised to deliver an all-welcoming 
environment, interesting conversation and challenging concepts. It 
did not let anyone down. With an overwhelmingly positive response 
to attendance at this event, it was invigorating to see so many 
attendees from all areas of industry, our governing bodies and 
education chatting freely with each other and at ease.

The seminar component of the evening was opened by Pene 
Winslade, the Executive Director for Strategic Land Assessment and 
Information at DELWP. Her enthusiasm for this initiative was infectious 
and we look forward to Pene’s ongoing involvement with the group.
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Global Experiences with Public Private Partnerships 
for Land Registry Services:
A Critical Review
Keith Clifford Bell RFD, LS, FISV, FIEAust, F.ASCE
September 8 2017

Preamble
Any engagement in dialogue on proposed changes to land registry 
services delivery, either through Privatisation or Public Private 
Partnerships, is a minefield. You need to have your eyes wide open, 
be well informed, ask the right questions, critically analyze, discern 
the hype from facts, and be prepared for the unexpected. Through 
this paper, it is hoped that the reader is better enabled to navigate 
the PPP and Privatisation minefields. Here’s a sample of the diversity 
of what may be encountered from both proponents and opponents:

“There’s no doubt, it’s been done around the world, so it’s been 
done in Canada, there are no concerns there, provided you’ve 
got the regulatory functions, which we do. ……We will retain 
the data and the information, which we do, there’s a ministry 
function that can be done, and to provide benefits through 
economy of scale, in addition for potentially other services that 
can be provided to the consumer.”

Former New South Wales Premier, Mike Baird (2016).

 “The recent agreement in April 2017 for New South Wales 
indicates the appetite for PPP is still active. When one looks 
at the organizations who bid for New South Wales, it is 
apparent that the large pension funds and banks will provide 
the investment required to modernize land administration.” 
Former Ontario Assistant Deputy Minister Art Daniels (2017).1

“I am very pleased to announce the appointment of Land Services 
SA to provide the State with a range of land services for a 40 
year concession period – these services cover both lands titling 
and land valuation activities. ..The sale will deliver the State an 
upfront return of $1.605 billion now plus a considerable ongoing 
royalties stream over the concession period. This is an absolutely 
outstanding result for the State. …I am also very pleased to 
say that all protections for the people of South Australia, that 
I announced in last year’s budget, will be achieved, including 
indefeasibility of title, continuation of the current fees and 
charges regime, strong protections for privacy and data security, 
and maintaining current service delivery standards. ....South 
Australians will notice no change in the services they receive 
through these functions.” 

 Hon. Tom Koutsantonis MP, Treasurer, South Australia (2017).2

“Privatisation is no panacea for profligate governments. Selling 
assets is a one-off that provides only brief respite for those 
addicted to overspending……”

The Economist (2015).3

“I’ve been a very strong advocate of Privatisation for probably 
30 years. I believe it enhances economic efficiency [but] I’m now 
almost at the point of opposing Privatisation because it’s been 
done to boost proceeds, it’s been done to boost asset sales, and 
I think it’s severely damaging our economy.” 

Rod Sims (2016), Chairman, the Australian Competition and 
Consumer Commission.4

“On the down side, the conversion of records to POLARIS took 
longer and cost far more than originally estimated. The arrange-
ment is monopolistic to the detriment of other commercial 
interests and competition especially in respect of the value-
added services. Ontario is now locked into a very long-term 
agreement with Teranet which could lead to complacency and a 
lack of incentive to evolve the ELRS in line with technological and 
other changes and increasing user expectations.”

Independent Consultants’ review (2014) of Ontario Land Registry 
Services PPP under Teranet. 5

PART A:  Understanding Privatisation 
and Public Private Parterships
1.  Introduction 

Two of the most controversial microeconomic roles of government 
are its role in providing public goods and its role in dealing with 
market failure due to externalities.6 An understanding of the provision 
of public goods – which covers services and infrastructure – is 
critical in any consideration of alternative methods of service delivery 
(ASD) through the private sector. Public goods provide an example 
of market failure resulting from missing markets. Which “goods and 
services” are best left to the market? And which are more efficiently 
and fairly provided as “collective consumption goods” by the state? 

Public infrastructure and services, have traditionally been financed, 
owned and operated by the public sector. However, especially 
over the past decades, governments have increasingly looked at 
ASD. Increasingly the private sector is delivering public services and 
infrastructure under government direction. 

There have been many drivers for ASD including: 

•	 seeking to realize an immediate upfront payment for Privatisation 
or leasing of government assets; 

•	 fiscal constraints on the public sector preventing essential 
infrastructure upgrades; 

•	 budget limitations to adequately fund operating costs;
•	 inefficient management of infrastructure by public entities; 
•	 poor service delivery; 
•	 weak public capacity; 
•	 or policy decisions that sought to bring about change. 

ASD has many modalities including Privatisation and Public 
Private Partnerships (PPP or P3). These are not one and the 
same thing, although there is a frequent tendency to use the 
terms interchangeably. The critical distinction between a PPP and 
Privatisation relates to ownership of the infrastructure, asset or facility. 
When a publicly-owned asset or facility is privatized, the ownership 
is divested from the government and permanently transferred to 
the private sector. Although government may maintain regulatory 
control, the private sector as the owner is accountable. This is not 
the case for PPP, where government retains ownership of the “asset”, 
the government defines the extent of private sector’s participation in 
the PPP, and the government holds ultimate accountability for the 
provision of the services. These distinctions are non-trivial, and for 
those reasons this paper includes a brief overview of ASD, of which 
PPP is one. Also, there are many different PPP modalities. Awareness 
of these distinctions are very important, to effectively engage in PPP 



Traverse 315 • October 2017

page 18

to a private firm the right or privilege to sell a product or service in 
accordance with prescribed terms and conditions. For licensing, the 
government grants a license to a private firm to sell a product or 
service that would otherwise not be allowed.

•	 Privatisation – Government sells its assets or its controlling 
interest in a service to a private unlike contracting out, where 
the government retains responsibility to provide a service even 
though it hires someone else to deliver it, Privatisation involves 
selling the service to the sector company, but may protect public 
interest through legislation and regulation. This alternative method 
of service delivery allows for greater competition over contracting 
out if the government allows for multiple firms.

Regarding Partnership, viz. PPPs, take a wide range of forms 
varying in the extent of involvement of and risk taken by the private 
party. The terms of a PPP are typically set out in a contract or agreement 
to outline the responsibilities of each party and clearly allocate risk. The 
following depicts the spectrum of private sector engagement, with 
various PPP modalities occupying the middle sections of the spectrum:10

Although this may seem like too much detail, it is important to be 
familiar with the distinctions, as all too often terms are misused or 
used interchangeably.

3.  Global Endorsement of Private Financing

It is now globally significant that the July 2017 G20 Leaders’ 
Declaration endorsed:

“… the MDB’s11 Joint Principles and Ambitions on Crowding-
In Private Finance (“Hamburg Principles and Ambitions”) and 
welcome their work on optimizing balance sheets and boosting 
investment in infrastructure and connectivity.”12 

The MDBs have agreed that their engagements to help countries 
maximize their resources for development, needs to be done 
responsibly without pushing the public sector into unsustainable levels 
of debt and contingent liabilities. As such, there should be a drawing 
on private resources when they can help achieve development goals, 
and reserving public financing for other sectors and services, where 
private sector engagement is not optimal nor available – hence 
the PPP approach. Essentially, it seeks to maximize financing for 
development by leveraging the private sector and optimizing the use 
of scarce public resources.  However, the intended focus of the MDBs 
is on developing countries, and it should be important to keep that 
in mind when these arguments for PPP are proposed for developed 
countries, including Australia. Australia is a member state of G20.

4.  PPP “101”

So, what is a PPP or P3? For the purposes of this paper, a common, 
widely accepted definition has been adopted: PPP means any 
contractual or legal relationship between public and private entities 
aimed at improving and/or expanding infrastructure services.”13

Notably, PPP is about improving or expanding services, and 
adopting a suitable financing mechanism. Accordingly, the valid, 
strong justifications for pursuing PPP would be expected to include:

dialogue. Having said that, using terms like “sale”, “divestment” and 
“Privatisation” are more likely to raise professional, political and public 
concerns than terms such as “lease” and “PPP”. Words do matter:

“The search for the mot juste [right word] is not a pedantic fad 
but a vital necessity. Words are our precision tools. Imprecision 
engenders ambiguity and hours are wasted in removing verbal 
misunderstandings before the argument of substance can begin.”7

So much of the debate may be side-tracked by imprecise terminology. 
Objecting to government’s proposal for a private partner to operate 
the Land Registry under a PPP cannot be argued that it is a sale 
or Privatisation. It is a contractual lease and it is under government 
regulatory control and contractual conditions. So, objections can easily 
be discounted unless they are both well-informed and well-framed 
and use the correct terminology. Even more difficult, is understanding 
the micro-economics on which decision-making may be based.

Canada’s Ontario Province LRS PPP, that commenced in 1992 
for a twenty-five year period, was extended in 2013 until 2067. 
Governments and other advocates of LRS PPPs constantly refer to 
Ontario’s successes and as best practice – the “gold standard”. This 
paper intentionally provides a deep dive into the Ontario experience. 

Therefore, the purpose of this paper is to provide an overview of 
experiences globally with LRS PPPs and Privatisation proposals. The 
paper is intentionally presented in two discernable parts, with the first 
(Part A) providing a background to Privatisation and PPPs and the 
second (Part B) specifically looking at country experiences. In total, 
this report presents ten case studies - three from Canada, one each 
from the UK, Malaysia, Philippines, New Zealand and the final three 
from Australia. Through this paper8, it is hoped that the profession and 
kindred professions are better informed and can better advocate their 
interests based on evidence and facts rather than rhetoric and hearsay. 

2.  Alternative Methods of Service Delivery (ASD)

There are seven primary ASD modalities that are generally identified9:

•	 Direct Delivery – Government delivers the service directly through 
its ministries, business planning, focusing on results, cost recovery, 
getting the best value for the tax dollar, and customer service.

•	 Agencies – Government delegates service delivery to an agency 
operating at arm’s length from the ongoing operations of the 
government, but maintains control lover the agency. Creating a 
new non-profit organization to undertake activities that otherwise 
would be provided by government, or, in instances where profits 
might be generated, asking non-profits interested in delivering the 
services to bid for the opportunity.

•	 Devolution – Government transfers the responsibility for delivering 
the service to: (i) other levels of government; (ii) profit and non-
profit organizations that receive transfer payments to deliver the 
service.

•	 Purchase of Service – Government purchases services under 
contract from a private firm, but retains accountability for the 
service. This includes contracting out and outsourcing of services. 
A government that wishes to cut costs can contract out the delivery 
of services to private firms. In cases where numerous firms are 
capable of performing the work, the government usually will put 
out a request for tenders. Once the competition has closed, the 
government then makes a decision based solely on price or on 
price and a combination of other criteria (e.g. quality of service and 
track record).

•	 Partnerships – Government enters into a formal agreement to 
provide services in partnership with other parties where each 
contributes resources and shares the risks and rewards. This is 
more commonly referred to as the PPP. 

•	 Franchising/Licensing – For franchising, the government confers 
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•	 Government finance is not available to operate, upgrade and 
sustain the service infrastructure;

•	 Expertise and competence are lacking in government, but are 
available in the private sector, especially relevant when major 
information communication technology (ICT) investment is 
required.

•	 The service culture within government is lacking, and cannot be 
remedied, so an externally operated service is best pursued.

More recently, PPPs have become a policy for the World Bank. 
Specifically, the World Bank is now pursuing the:

“…cascade approach to investment decision-making to 
encourage private sector participation, while leveraging and 
preserving scarce public dollars for critical public investments. If 
commercial financing is available, that is the preferred course. 
If it is absent, we try to address market failures. If those efforts 
are unsuccessful, we use utilize risk instruments and our own 
matching capital to try to encourage private investment. Finally, if 
necessary, then public and concessional financing will be used.”14

There are many types of PPPs, each with specific types of contractual 
or legal relationships. The table below is a summary of the commonly 
agreed PPP types.15 

The World Bank, as well as other international organizations including 
the European Commission, have made available online, many reports 
on PPP - all freely downloadable. The World Bank’s Jeffrey Delmon 
(2010) has produced an excellent guide, which I would describe as 
the quintessential PPP “101”. Delmon advises:

“The decision to adopt PPP must be political, first. The government 
must consider the political and social implications of PPP and 
whether there is sufficient political will to implement PPP. Next, 
consideration needs to be given to the institutional, legal and 
regulatory context - the extent to which government institutions 
have the needed skills and resources, the financial and comm-
ercial markets have needed capacity and appetite, and laws and 

regulations encourage or enable PPP - and whether changes 
need to be made to the institutional, legal and regulatory climate 
in order to provide the right context for PPP. Once these basic 
issues have been addressed, those designing the PPP solutions 
available to policymakers must consider the most commercially 
and financially viable and appropriate structures. This must 
involve consideration of cost benefit, value for money, the sources 
of finance, the commercial arrangements, the nature of investors 
and government participants, and a variety of other circumstances 
that need to be addressed in the design of appropriate PPP 
structures. This latter process is where a robust classification 
model can help.”

5.  Why do Governments pursue PPPs? 

Daniels (2017)16 in his review for the World Bank has provided his 
thoughts, on the potential benefits of PPPs to the government and 
the public, which may include:

•	Improved service delivery - PPPs are expected to improve service 
delivery due to the merger of both sectors.

•	Higher levels of service through innovation.
•	Value for money – PPPs are expected to be effectively managed, 

which brings about satisfaction.
•	Improved cost-effectiveness - due to vast experience and flexibility, 

PPPs are expected to deliver public services more cost effectively 
than other traditional partnerships. 

•	Increased investment in public infrastructure - basic amenities such 
as hospitals, schools, highways, reduce government capital cost, 
helping embrace the gap between the need for infrastructure and 
financial capacity.

•	Reduction of public sector risk – PPPs are expected to shift the risk 
from the public to the private sector.

•	Delivery of capital projects faster - private investors are expected 
to be more flexible in nature and have greater access to financial 
resources from financial institutions.

•	Improved budget certainty - the transfer of risk from public-private 

No. Mode of PPP Abbrev. Description

1 Design Build DSB
Private sector designs and builds infrastructure to meet public sector performance terms, usually for a 
predetermined price, so the risk of cost overruns is transferred to the private sector. (Many people do not 
consider DSB as a form or kind of PPP).

2
Operation & 
Maintenance 
Contract

OMC
A private organization, under an agreement runs a publicly- owned asset for a specified term. Ownership of 
the asset remains with the public partner.

3 Finance Only FIN
A private financial establishment funds a project directly or uses various methods such as a long-term lease 
or bond issue.

4
Design, Build, 
Finance 
& Operate

DBFO
A private organization designs, finances and constructs a new facility under a long-term lease, and operates 
the facility during the term of the lease. The private partner transfers the new facility to the public sector at 
the expiration of the lease.

5 Lease, Develop & 
Operate LDO

A public infrastructure is leased to a private agency, which develops the facility to agreed standard and it’s 
operated by the private agency until the expiration of the lease.

6
Build, Lease, Operate 
& Transfer

BLOT
Private sector builds an infrastructure, leases it to the public sector and operates it till the end of the lease 
period, when it is finally transferred to the public sector.

7
Build, Own, Operate 
and Transfer

BOOT
A private agency receives an authorization to finance, design, build and operate a facility (and to charge user 
fees) for a specified period, after which ownership is transferred back to the public sector.

8 Build, Own, Operate BOO
The private sector finances, builds, owns and operates a facility or service permanently. The public controls 
are stated in the original agreement and through on-going regulatory instruments and procedures.

9 Buy, Build, Operate BBO
The private sector finances, builds, owns and operates a facility or service permanently under predetermined 
state control. This is very close to Privatisation.
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sector is expected to reduce costs usually set aside for unforeseen 
circumstances. Services are expected to be more cost effective and 
utilize public funds more efficiently.

•	Better use of assets - private sectors are expected to maximize fully 
the potential and returns in investments.

Turning to the other side of PPPs, what are the potential benefits 
to the private sector investor? Again, referring to the overview by 
Daniels (2017):

•	 PPPs can provide the private sector access to a more long-term 
investment opportunity.

•	 Business can be set up with security and certainty of procuring a 
government contract.

•	 Payment is initiated through a contracted fee for service, or by 
collection of user fees. Revenues are secure for the term of the 
PPP contract.

•	 Private sector partners, by maintaining a high level of efficiency, 
and through managerial, technical and financial capabilities, can 
expand their expertise, to other business opportunities, and even 
to other jurisdictions (states and countries) utilizing the successful 
PPP track records. 

Later in the report, the veracity of the potential benefits, in particular 
to government will be discussed – these go to the heart of the 
arguments of both proponents and opponents for PPP.

The benefits suggested by Daniels, are amongst the usual benefits 
raised, especially by proponents of PPP. However, it is fair to ask 
whether Daniels’ benefits are theoretical or have they been objectively 
evaluated? However, what is especially significant is that the Ontario’s 
Auditor-General’s 2014 Annual Report was highly critical of PPP:

“Ontario Auditor General (AG) Bonnie Lysyk rebuked the 
Ontario government’s use of public-private partnerships for 
public infrastructure in a damning report that revealed P3s 
have cost the citizens of Ontario nearly $8 billion more over 
the past nine years than if the government had successfully 
built the projects itself. The AG found that while the province 
assumes there is less risk of cost overruns and other problems 
with P3s than with the public sector, the province actually 
has “no empirical data” to back up that assumption. P3s, 
meanwhile, are more expensive because companies ‘pay 
about 14 times what the government does for financing, and 
receive a premium from taxpayers in exchange for taking on 
the project.’

Lysyk also found that the entire process of evaluating the 
cost-effective ness of P3s in comparison to the traditional 
public procurement approach was replete with errors. The AG 
noted billions of dollars’ worth of double counting and other 
inappropriate calculations that demonstrated a clear bias in 
favor of P3s. According to CUPE Economist Toby Sanger, these 
P3 projects have created an estimated $28.5 billion in liabilities 
and commitments still outstanding to private corporations— a 
cost the citizens of Ontario will have to pay back in the future. 
Other P3 projects in Ontario would bring ‘total liabilities to 
over $30 billion owing to P3 consortiums and financiers, the 
equivalent of $6,000 per household.’ “17, 18

Canada is often described as the most active PPP market in the 
world, and is certainly one of the most mature dating from 1993. 
As at 2016, there have been some 244 PPPs, with 177 now closed 
and around 70 remain operational or pending.19 PPP is a well-
established financing model in Canada adopted at federal, provincial 
and municipality levels:

“The life cycle of infrastructures, the Canadian geography and 
the current economic context are all convergent factors that 
favor this market. Also, the improvement of public infrastructures 
through the use of private capital is a concept which has always 
benefited from the support of the federal government.”20 

Although PPPs can be a very useful and effective mode of public 
services delivery, that should not imply that PPP approach is 
appropriate for all public services delivery. Furthermore, moving to 
a PPP model should not just be about maximizing an initial lease 
fee and annual remittances and should be reviewed even further 
than the real return over the agreed life of the lease? Economists 
would be expected to advise government on how to maximize 
net social benefits through the PPP or Privatisation, and this is very 
clearly stipulated in the economic policies of many national treasuries 
including the United States:

“In short, a balance of elements – the project’s characteristics, the 
economic environment in which the project is being developed, 
and the ability of the project sponsor to take certain actions – 
jointly determines whether a PPP can deliver and operate a 
project that yields higher social welfare than would have been 
the case under conventional procurement. In other words, no 
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one single factor informs whether a project yields a higher net 
social benefit as a PPP than under conventional provision, while 
providing a competitive rate of return for the private partner. 
…….

An essential prerequisite to achieving the potential net benefits 
of a PPP is for the government sponsor’s to fully understand 
the project’s characteristics and economic environment 
before initiating the procurement. In addition, successful PPP 
implementation requires executing a set of complementary best 
practices before the project gets underway. Not taking these 
steps may lead to higher costs, failure to meet performance 
targets later in the project’s life cycle, and a misallocation of 
scarce public resources.”21Governments, including the states in 
Australia, are either failing to understand or just ignoring, the 
characteristics and economic environment for many PPP and 
Privatisation proposals. In July 2016, Australia’s lead watchdog, 
Rod Sims, the chairman of the Australian Competition and 
Consumer Commission (ACCC) advised that the Privatisation 
of public monopolies should cease because governments are 
mishandling them:

“…says he has become so exasperated by the way in which 
governments are privatizing public assets that they need an 
‘uppercut’.

He says governments have repeatedly botched the sale of 
airports, electricity infrastructure and major ports – making 
things worse for consumers – because, when selling the assets, 
they have been motivated by maximizing profits rather than 
making efficiency gains.

He says governments have created private monopolies without 
sufficient regulation to stop those monopolies overcharging 
users – and the public knows it and has a right to be angry.

‘I’ve been a very strong advocate of Privatisation for probably 30 
years. I believe it enhances economic efficiency [but] I’m now 
almost at the point of opposing Privatisation because it’s been 
done to boost proceeds, it’s been done to boost asset sales, and 
I think it’s severely damaging our economy.’ ”22, 23

Where the proposed PPP or Privatisation is for a public monopoly 
such as a land registry, it must really be questioned. In this regard, the 
veracity of the benefits, espoused by Daniels and other proponents, 
are highly questionable and deserve to be challenged, as they often 
lack empirical data.
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Curly’s Conundrum No.9

CALENDAR 2017
OCTOBER 

Wednesday 11 ISV Board Meeting
Friday 20 RMIT Major Project Presentations

NOVEMBER 

Wednesday 8 ISV Board Meeting

DECEMBER 

Thursday 7 Seminar & General Meeting 
  & Christmas Networking Event
  ISV Board Meeting
Monday 25 Christmas Day
Tuesday 26 Boxing Day

Across
1. Area in squareyards of Dog's Mead
5. Age of Martha, Father Dunk's aunt
6. Difference in yards between length and breadth of Dog's Mead
7. Number of roods in Dog's Mead times 8 down
8. The year the Dunks acquired Dog's Mead
10. Father Dunks age
11. Year of Mary's birth
14. Perimeter in yardS of Dog's Mead
15. Cube of Father Dunk's walking speed in mph
16. 15 across minus 9 down 

Down
1. Value in shillings per rood of Dog's Mead
2. Square of the age of Father Dunk's mother-in-law
3. Age of Mary, Father Dunk's other daughter
4. Value in pounds of Dog's Mead
6. Age of Ted, Father Dunk's son, who is twice the age of his sister Mary in 1945
7. Square of the breadth of Dog's Mead
8. Time in minutes it takes Father Dunk to walk 11/3 times around Dog's Mead
9. The number which, multiplied by 10 across, gives 10 down
10. See 9 down 
12. Additon of the digits of 10 down plus 1
13. Number of years Dog's Mead has been in the Dunk family 

Solution to Curly’s Conundrum No.8

This puzzle has appeared in Surveying Australia and The Canadian Surveyor 
as "The Australian Double Resection".

The coordinates of the corners of a large property are as follows:

Point East (m) North (m)
1 1000.00 1000.00
2 7000.00 1000.00
3 5924,35 7791.38
4 1491.15 8023.72

Surveyor Curly has been engaged to determine the position of two hills  
A, and B (see diagram).

Due to topographic restrictions, only the following observations could 
be made: 

angle 4AB 8°00'37"
angle BA1 139°01'14"
angle AB3 141°07'03"
angle AB2 92°03'13"

Help Curly calculate the coordinates of A and B. 
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